lences and implications for Wa
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Qutline
¢ Tribal Reserved Rights in WQS Context

» Upportunities During Consultation with EPA and During Slate Public
Comment Periods on Froposed State WOS

+ Case Shudies
+ Respurces
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Tribal Reserved Rights in WQS Context

* The obiective of the Clean Waler Act (CWA), as provided in section
restore and maintain the chemical physical, and biclogical integrity of the
MNation s walers,
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Tribal Reserved Rights in WQS Context

* The obiective of the Clean Waler Act (CWA), as provided in section
restore and maintain the chemical physical, and biclogical integrity of the
MNation s walers,

» CWA section 101(a)2) "provides for the protection and propagation of fish,

shelifish, and wildbie and provides for recreation in and on the waler
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Tribal Reserved Rights in WQS Context

* The obiective of the Clean Waler Act (CWA), as provided in section
restore and maintain the chemical physical, and biclogical integrity of the
MNation s walers,

» CWA section 101(a)2) "provides for the protection and propagation of fish,

shelifish, and wildbie and provides for recreation in and on the waler
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Tribal Reserved Rights in WQS Context

» The obiective of the Clean Waler Act (CWA), as provided in section 10
restore and maintain the chemical physical, and biclogical integrity of the
MNation s walers,

» CWA section 101(a)2) "provides for the protection and propagation of fish,

shelifish, and wildbie and provides for recreation in and on the waler

L Ees under section
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Tribal Reserved Rights in WQS Context (2)

« CWA section 303(c) directs states and authorized tribes o adopt Wale
Standards (WS for their walers.
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Tribal Reserved Rights in WQS Context (2)

« CWA section 303(c) directs states and authorized tribes o adopt Wale
Standards (WS for their walers.

+ CWA section 308 and BERAS implementing regulations at 40 CFR part 131, WQS

consist off

= Dedioriatad (e

= Wstar diality oiilenia
Arilidsgradation regquiremenis

ED_002388B_00001775-00008



Tribal Reserved Rights in WQS Context (2)

« CWA section 303(c) directs states and authorized tribes o adopt Water G
Standards (WS for their walers.

« CWA section 303 and EPAS implermenting regulations at 40 OFR pant 151 WQS

consist off

- Desdanaded dses

= Wstar diality oiilenia

¢ dnbdegradation requireirienis
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Tribal Reserved Rights in WQS Context (2)

« CWA section 303(c) directs states and authorized tribes o adopt Water G
Standards (WS for their walers.

« CWA section 303 and EPAS implermenting regulations at 40 OFR pant 151 WQS

consist off

= Dedioriatad (e

= Water slnality tritena

¢ dnbdegradation requireirienis
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Tribal Reserved Rights in WQS Context (2)

« CWA section 303(c) directs states and authorized tribes o adopt Water G
Standards (WS for their walers.

« CWA section 303 and EPAS implermenting regulations at 40 OFR pant 151 WQS

consist off

= Dedioriatad (e

= Wstar diality oiilenia

s oAntidegradation squiements
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Tribal Reserved Rights in WQS Context (2)

« CWA section 303(c) directs states and authorized tribes o adopt Water Q
Standards (WS for their walers.

- CVWA section 302 and EPA's implementing regulations at 40 CFR part 131, WO

consist of
- Desdanaded dses
= Water slnality tritena

Antidegradation equnsments

8 requlations at 40 CFR 121 1{ay(!) provide that

SEbe hadud an aotind selaitifie sotiansle Qi st o
Drstect the desibmatad
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Tribal Reserved Rights in WQS Context (2)

+ C\WA section 303(c) directs states and authorized tibes to adopt Water €
Standards (WS for their walers.

« CVWA section 303 and EPA's implementing regulations at 40 CFR part 131, WQS

consist of
- Desdanaded dses
= Water slnality tritena
Antidegradation equnsments
regulations at 40 CER 131 Ulay(!) provide that
anals and st contain 50

@d S

ED_002388B_00001775-00013



Tribal Reserved Rights in WQS Context (3)

» Tribal reserved rights relsling o natural resowrces may be affected %333
actions in specific geographic areas,

» The US Constitulion defines treaties as part of the supreme law of the
land, with the same legal force as federal statutes

o WA seclion 511 provides that
CThe At ahall ol be consiisd s alfecling oF inoaiing e tiaisions
S treaty ol this Lt States
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Tribal Reserved Rights in WQS Context (3)

« To protect people foas nallitants in fish and shellfish, states and tibes salablis
Bistnian haallh ariteria (HHGH for eds iahable” walers
« BRSNS 2000 Human Health Melhiodolony

L Gidanes for devalaning WG
- Conlaing recoammsndalions for Cannie HHC st facdnr
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Tribal Reserved Rights in WQS Context (3)

« To pratect neople fivav nollitants in fish and shellfish, statss and Bibies must
extablinh huan health aritedda for their Mishable” walsrs,
« BRSNS 2000 Human Health Melhiodolony

S Uee e develoning Baman Heaith Sritarin
- Conlaing recoammsndalions for Cannie HHC st facdnr
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Tribal Reserved Rights in WQS Context (3)

« To pratect neople fivav nollitants in fish and shellfish, statss and Bibies must
extablinh huan health aritedda for their Mishable” walsrs,
« BRSNS 2000 Human Health Melhiodolony

S Uee e develoning Baman Heaith Sritarin
- Conlaing recoammsndalions for Cannie HHC st facdnr
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Tribal Reserved Rights in WQS Context (4)

« During consultation with federally recognized tribes on WQUIS dec
under the CWA, EPA seeks information and recommendations on b
reserved rights,

~ Helns ideadify the locations and scope of reaty-protected resources and how

those resources may be impacted by ERYs action
~ Helos ensure that ERa s filly indormed whien i makes WOE dacisiong
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Opportunities During Consultation with EPA
and During State Public Comment Period
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Opportunities During Consultation with EPA
and During State Public Comment Period

1 Ar;y reserved riohts thal exis! within the spedific geographic siea of the
action

Tribes may possess fghts both insids the boundaries of reservations and outside,
undar sreas of state hinsdicdion
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Opportunities During Consultation with EPA
and During State Public Comment Period

1 Ar;y reserved rights that exist within the specific geographic area of
action

~ Tiibes may pussess fghts both inside the boundaries of ressrvations and outside
undar sreas of state hinsdicdion

. Any reserved rights thal extis! in, or protected resources thal rely upon the
specific geographic ares of the WOS action :

~ For example, o liealy may teserve of protect the nght to “hunt fish o gethe
Datticuiar animal of plant 1 soocific arsas .

afies alvo may contaln necessarlly iaplied righds

EH
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Opportunities During Consultation with EPA
and During State Public Comment Period

1 Ar;y reserved riohis that exds! within the specific geographic area of
action

~ Tiibes may pussess fghts both inside the boundaries of ressrvations and outside,
undar sreas of state hinsdicdion

. A reserved nohis that exdsting or protected resources thal relv Upon the
specific geographic ares of the WOS action

~ For example, a freaty may reserve or profect the rigt
paliciiar antal oF plant i soscille Brsas

alvo vy contain necessarly molied Hahts
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Opportunities During Consultation with EPA
and During State Public Comment Period

1 Ar;y reserved rights that exist within the specific geographic area of
action

~ Tiibes may pussess fghts both inside the boundaries of ressrvations and outside
undar sreas of state hinsdicdion

. Any reserved rights thal extis! in, or protected resources thal rely upon the
specific geographic ares of the WOS action :

~ For example, o liealy may teserve of protect the nght to “hunt fish o gethe
Datticuiar animal of plant 1 soocific arsas .

afies alvo may contaln necessarlly iaplied righds
rights may be offe ical

EH
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Opportunities During Consultation with EPA
and During State Public Comment Period

1 Ar;y reserved rights that exist within the specific geographic area of
action

~ Tiibes may pussess fghts both inside the boundaries of ressrvations and outside
undar sreas of state hinsdicdion

. Any reserved rights thal extis! in, or protected resources thal rely upon the
specific geographic ares of the WOS action :

~ For example, o liealy may teserve of protect the nght to “hunt fish o gethe
Datticuiar animal of plant 1 soocific arsas .

afies alvo may contaln necessarlly iaplied righds
rights may be offe ical

EH
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Opportunities During Consultation with EPA
and During State Public Comment Period

1 Ar;y reserved riohis that exds! within the specific geographic area of '&
action

~ Tiibes may pussess fghts both inside the boundaries of ressrvations and outside
undar sreas of state hinsdicdion

Any reseryed riahis that aadad in or orotected resources that rely upon the
specific geographic ares of the WOS action

~ For example, a tealy may teserve of profectthe dght to hunt “fisn, o "gath
paliciiar antal oF plant i soscille Brsas

afies alvo may contaln necessarlly iaplied righds
rights may be aifec ical

2
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Case Studies

Washington and Maine
= A noted sarhior, EPA interprely the iahable’ uses under section 1010 of tha Cya e
fish and shalfish must be gafe for Bumean consumption

- W

Lnas Unider seatiar 1014 of the UK must ba interpreted 1o provids that fah and shieifish mius
B aafs for luman coneimption of Sithsistance fevals siate-wids

= THIS nosilion 8 sUbboiied By o Eeliruary D088 wirillan la ol aiinion froi this Saliiay
Diepariment of e nterios o BEA Ghe geinion analioad rishos of Biliss iy RIE b
At o tibes with reserved Sehinh viabia i ARG
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Case Studies Designated use(s

Washington and Maine

= A noted sarhior, EPA interprely the iahable’ uses under section 1010 of tha Cya e
fish and shalfish must be gafe for Bumean consumption

= Whiere e haue off recereation reserved rinhis fo fish for subsistence Blirpaces ths Yahabie
Lnas Unider seatian 10 a8 of the CUUA must be iterpreted fo provios that feh and shielfisn nui

~ This nosition s supnored by a Eebiruary 2005 wiitten leadl oolion fiontthe Selicier of i
Srariant of the ndsring o BEA Shis grinion sralioad vohite sl trilise i BB B
vant to e with reserued Sabing diabia i WG
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Criteria

Case Studies (2)

= In 2015 and 2018 EPAdetermined that human health oriteria for WA and M
waters where reservad rghits abnly must be based on fish cofstmplion tales
{(ECHg) rellective of ibal subsistence/sustenance consumption,
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Criteria

Case Studies (2)

2 In 2015 and 2018 EPS determined that human health criteria for W and ME
walers where reserved righis apply must be based on fsh constimplion rates
(FCRS) reflective of bl subsistonce/sustenance consumption.

» BEBRA o concluded that
1 the tiibes saust Be vangidered the target general population 108 piirdoses of
develobing the criteria needed ta siotect the yse. and
2. the BOR miist be sdt gt the taidel sopiilalion s cubrent unsiibbisssed

subsistenseiusiranos Rahing siadticos
EFAdeines suboraasion as The reduction indeaired intake of consurapliontue
pamental or oiber faclors beyond the contrel ofa population
D16 Buidance for Contlinting Fleh G ;

ED_002388B_00001775-00029



Case Studies (3)

» Washinaton v
- Seversl fish consumplion surveys conducted in Washinglon and neighb
slates

- Resulls: 1758 o'day was an acceplable FOR for fish consumers in Washington
including subsistence consumers such as Pacific Nothwest iribes

= 2011 EFR approved human health crteria in Oregon that were based on this
same FOR.
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Resources

» Engage early with EPA and the relevant state(s), providing as n
specific information about applicable reserved rights as possible

* Heview relevant ERPA guidance
© BEA Baliee s Cansidtating and Coardination with Indian Tribes Guidan - Discyssing Tkl
Treaty Biohie (Babriany 00484 ‘ : : :

cuments associgted with WA and ME case siudi
sin Bederal Water Gslity Criten

ED_002388B_00001775-00031



Contact

EPA Ofice of Waler - OfiGe df Boignte aod Technelogy ~ Slandards and Heallh Braley
- Erica Fleisig, - (202) 566-1057
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